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DECISION AND ORDER

This proceedingarisesunder the Longshoreand Harbor Workers’ CompensationAct
(“LHWCA” or “the Act’), as amended, 33 U.S.C. 88 901, et se&j., which establishesa
compenationschemdor longshoreandharba workerswho suffer work-relatedinjuries. In this
ca®, Claimant E.B. has dleged tha he suffered a work-related injury on May 9, 1997 and
thereforeis entitledto tenporary total disability bendits from May 10, 1997 to May 22, 1997
andAugust22,1997throughMay 28, 2000 andpemanenttotal disability benefitsfrom May 29,
2000 to the presentandcontiruing. On February2, 2007,a formal hearingwas heldin Newport
News, Virginia.! At that hearing,the parties who were present— Claimant, Employer W.F.
Magann(“Magann”), Party Respondat Patrick Hargis, and Party Repondent Allison Fisk —
submitted stipulations, which were receivedinto evidence. Also at the hearmng, Claimant
submittedExhibits 1, 2, and4 through 26, which were admittedinto the record” Post-hearing,
on May 8, 2007,Claimantand Magan each filed a brief with the court. On May 29, 2007,the
Direcbor, Office of Workers’ CompensatioiProgramdg“Director”) filed a brief. Thereafterpon

! The hearing which wasoriginally scheduledor Septerber 15, 2006,was carcelledandresheduledfor Februay
2, 2007,upona showing of goodcauseby Employer Magam. Order Cortinuing Hearing,datedSeptember, 2006
and OrderContinuing CasesandReschedulinglearing,dated November30, 2006.

2 Thefollowing abbreviationswill be usedas citationsto therecord:*CX” for Claimant'sExhibitsand“TR” for the
Transcipt of the Febwary 2, 2007heaiing. At the hearing,Claimant’scounselwithdrew Claimant’s Exhibit 3. (TR
27:12-22.) Alsoat the heaing, Counselfor RespodentHargis suomitted four exhibitsinto the recod, which were
laterwithdrawn. (TR 28:1329:6,63:1925) Additionally, the Presidirg Judgeruled that EmployerMagam could
not introduce a labor market survey or the testimony of a vocatioral counselor into the recad, beausesuch
evidence,unde the circumstancesyould be prejudicial to Claimant. (TR 9:1216.) In this case, Claimants
counselassertedhat he had no knowledg of Maganns vocationalcounselorprior to January16, 2007 or of the
labor market surwey prior to January31, 2007. (TR 7:5-18.) Cortinuing the heaing in this cas wasnot a viable
option.
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June8, 2007 both Claimant andMagann filed their reply briefs with the court. Accordingly, the
findingsandconclusimstha follow are basedon a completereview of the entire recod in view
of the argumnents of the parties, applicable stautory provisions, regulations,and pertinent
precedent.

POST-HEARING PROCEDURAL HISTORY

In this case,postheaing, the PresidingJudgedismissé RegpondentsWrench, O’ Neal,
Hargis,andFisk becaiseno evidencewassubmittedat the hearing,which establishedhatany of
theseindividuals was an officer of Employer Atlantico (“Atlantico”). Pog-heaing Order #1,
datedFebruary5, 2007. Pursuantto the Act, if an employeris a corporatian, the president,
secreéary, andtreasureof tha corporaton “shallbe severallypersondly liable, jointly with such
corporation, for any compensationor other benefit which may acaue underthe sad Act in
respectto any injury which may occur to any employeeof sud corporationwhile it shall so fail
to securethe paymentof compensdion as required by sedion 32 of this Act.” 33 U.SC. §
938a). Accordingly, before RespondentsWrench, O'Ned, Hargis, and Fisk can be hdd
“severally personallyliable, jointly” with Atlantico, the evidence must establish that these
individuals were officers of the corporation. As previoudy stated,no such evidence was
introducedat the hearirg 2

Thereaftey on February5, 2007, Claimant movedto have the recmrd reopenedso that
additional documentspertaning to the liability of Respondats Wrench, O’Neal, Hargis, and
Fisk could beintroduced into evidence. By Orderdatel February9, 2007,the PresidingJudge
deniedClaimant’s motionto reopen therecord? Posthearirg Order#2, datel Februay 9, 2007.
In that Order,the Presiding Judgeprovided thefollowing rationale:

As previously stated,this is a de novo proceeding. The documets in question
were in the handsof the Director's legd counsé since 2005. All parties had
accessto themsince 2005, yet failed to offer theminto evidenceat the hearing.
Theseproceedingsreadvesaral in nature,and the partiespreparetheir casesas
they seefit. Certain readily available documentswere not offered. The record
was closed. Motions to dismisswere made. Ordes to dismissfour individuals

3 Moreover the Presidig Judgealso notesthat while thereis uncontradictedevidencein the recordthat Atlantico

wasuninsuredat the time of Claimant’sinjury, seeinfra CX 1 andCX 7, andthat Atlantico is now insolvent,see
infra CX 5, there is no evidencein the recordthat specifically addessesvhetherAtlantico hadauthorizatiornto act

as a selfinsurer as pemitted unde Section32 of the Act. 33 U.S.C.§ 32(a)(1). Indeed,all that the eviderce of

record establshes,with regad to whether Atlantico was authorized to act as a self-insurer (pay compensation
directly), is tha the Office of Workers’ Compensatino Programs(“OWCP”) had knowledge that Atlantico did not

carry longshoreliability insurance at the time of Claimant’s accident(CX 7) and that Claimant was receiving

benefitsduepursuant to the Act directly from Atlantico (CX 4 ard CX 6).

* While it is true that the Presiding Judgeis not “bound by commonlaw or statutay rules of evidence or by

technicé or formal rulesof procedue,” 33U.S.C.§ 923a) and20 C.F.R.§ 702.33, it is alw true thatthe Presiding
Judgeis not requred to acceptinto the recordevidencethat was not timely submitteddue solely to a paties own

lackof duediligence. CompareDurhamv. Embassyairy, 19 BRBS 105 107-08 (1986)and Samv. Loffland Bros.

Co., 19 BRBS 228, 230 (1987) with Burley v. TidewaterTemps,nc., 35 BRBS 185, 187-88 (2002); seealso 20

C.FR. §702.338and 29 C.F.R.818.54c). In this casethe Presidig Judye notesthatthe liability of the dismissed
respondentss not a newissuethat wasraisedfor thefirsttime at heaing and that all pariesin this casehawe been

providedwith area®nableoppotunity for afair hearing.
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weregiven becausao evidencein thereoord identified any of themascorporate
officersof Atlantico, Inc. duringtherelevant time period.

Following the denial of Claimant’s motion, by letter motionsdated February9 and 13,
2007, Claimant again requesed that the Presding Judge either reopen the record or permit
Claimantto file an interlocutory appeal. Claimant’s motionswere denied. PosthearingOrder
#3, datedFebruary26, 2007. In that Order,the PresidingJudgenotedthat Claimant presated
no argumenthatjustified granting eitherof Claimant’srequests.

Accordngly, for the reasongust discuss@, Respondent3Nrend, O’'Ned, Hargis and
Fisk weredismissedbs patiesin this case.

ISSUESPRESENTED

Therefore,n light of the foregoing,there arethreeremainingissuesto be adjudcated in
this cas:

1. Is Claimant's current head, nedk, and right arm condition causally related to his
employmentactivities of May 9, 19977

2. Whatis theextentand natureof Clamant’'sdisability?

3. Is Atlantico or Magann the employer responsibldor the paynment of Claimant’sbendits
pursuantto the Act?

STIPULATIO NS

At the hearing,Claimant and Employer Magannstipulatedto, and the Presiding Judge
finds, thefollowing facts?

1. Claimant’'s employmentat thetime of hisinjury satisfiesthe statusandsitusrequirements
of the LHWCA,;

2. Claimant sustaineaninjury to his head, neck,andright armon May 9, 1997,

3. Claimant’'s averagenveekly wageat thetime of hisinjury was $1,004.70which resultsin
acompensatiomateof 669.80;

4. Claimant was paid benefits pursuat to the Virginia Workers’ Conpensation Act, from
May 10, 1997throughthe present, at the statemaximumcompensatiomatewith cost of
living adjustnents;

5. EmployerAtlantico, Inc. (“Atlantico”), prior to going bankrupt, supplementelaimart’s
stateworkers’ compensation bendits with the exasscompesationdueunderthe Act (1)

® Respondats Fisk and Hargis, who hawe been dismissed as parties to this proceeding,also joined in the
gtipulations.
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fromMay 10, 1997to May 22,1997andfrom August22,1997to SeptembeB0, 1997 at
therateof $173.13and(2) from Octoberl, 1997throuch November30, 2003 at the rate
of $157.13;

6. Upondetermnationof theresponsibleemployerundertheAct, thatpartyshallbeertitled
to a credit for all payments madeunderthe Virginia Workers’ Compenston Act by
Atlanticoprior to going bankrupt.

(TR 9:1813:4.) In this case the Presidng Judgenotes thatall namedparties werenot presentat
the heaing andtherefore did not agree to the stipulatedfacts. Neverhdess, notwithstandinghe
foregoing, after reviewing the undisputedrelevantevidence in this case,the Presiding Judge
finds that the stipulatedfacts are supmrted by, and consbtentwith, the evidenceof record?®
Accordingly, the PresidingJudgeacceptsthesefactsto betruewith regectto al parties

SUMM ARY OF THE EVIDE NCE

Testimony of E.B.

Claimant, who wasfifty -oneyearsold at the time of the hearing,testifiedtha on May 9,

1997, he was employedby Atlantico. (TR 55:310.) Claimantstated that he was hired by
Atlanico to weld fuel linesfor the Navy andthat his entire term of employmentwith Atlantico
wasspentworking on Pier 20 at Norfolk Naval Base. (TR 55:11-17,56:2-9.) Claimantfurther
testifiedthathe hadbeen working for Atlantico for a coupleof monthsbeforehe wasinjured and
that prior to working for Atlantico, he had at least thirty yearsof welding experience. (TR
55:1856:1.) Claimant stated that his work adivities were directedby a Mr. Brickey Hughes.
(TR60G:15-18.)

With regad to the events of May 9, 1997, Claimanttestified thathe recdled thatat some
time after 3:30p.m.hehad been working on Pier20 whena storm began to rage. (TR 56:1017.)
Claimantstatedthat he remaenberel sheetmetal flying araund and then beng in the hosital.
(TR 56:1017.) He testified tha his only memoryprior to wakingup in the hospitalwasthat he
hadlost some of histegh. (TR 56:1821.)

At the hearing Claimanttestified thatasa result of the accident he sufferedaninjury to
the backof his headon theleft side,cut his lip bene#h his nose brokehis nose lost three tedh,
andinjured his neck. (TR 56:22-57:12.) Claimanttestified that, after his accidenthe coud no
longer weld becauseof his physical problems,and that he attemptedto return to work for
Atlanico in asupervisorycgoecity, butwas unable to work for more thantwo or threedays. (TR
57:19-58:13.)

With regad to the medical treatmenthe hasreceivedfor his injuries, Claimant testified
thatunderthe careof a Dr. Patington,hereceivedphysicalthergy andthensurgeryfor his neck
problems. (TR 57:1318.) At the heaing, Claimant testified that, after two surgeies, he
continuesto experiere pan in his neck andright arm. (TR 58:1659:1) Claimantstatel that,

® The PresidingJudgenotesthat the only relevanteviderce in the recod reflects that Atlantico, who apparently
neverformally filed for bankiuptcy,is nolonger solventor in business.(CX 5.)
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for the last five or six yeas, he has been treaed by a Dr. Hans&, who is a painrmanagement
specialist. (TR 59:214.) Claimanttestifiedthat he seesDr. Hans@ everymonthand that Dr.
Hansn hasgiven him prescriptiondor six or sevendifferent medicationsjncluding Oxycontin,
Vicodin, andLunesta (TR 59:1060:14)

Testimonyof Bricky Hughes, Jr.

At the hearing,Mr. Hughes testified that at the time of Claimant’sacddentin 1997, he
wasworking asa supeintendent for Atlanticoon Pier 20 of the Norfolk Naval Bas. (TR 30:12
31:2.) Hetestifiedthathisjob wasto “makesureall thework gotdone.” (TR 31:1216.)

With regard to how Atlantico washired to work on the pier, Mr. Hughestestified that it
washis undersandingtha the Navy hadsetasde moneyto renovatemultiple piers,but that due
to unexpectedproblemswith the first pier, there was not enough money in the budge to
completethe renovdions on the additional piers. (TR 31:17%21.) As a result, Mr. Hughes
testified that he believed the Navy diredly awaded a portion of the pier renovationproject to
Atlanico, which was an 8(a contra¢or and therefore could be paid with otherfunds. (TR
31:21-25.) At the hearing, Mr. Hughes testifiedthat this wasnot the way a job would normaly
be awarded. (TR 32:89.) Mr. Hughes stated that the government‘would ordinarily have a
prime contractor, and [it] would havethe exdusive responsibilityto do the entire job.” (TR
32:12-14.))

With regard the renovdion of Pier 20, Mr. Hughestestified that Atlantico and Magann
werethe only prime contra¢orson thepier. (TR 32:1519.) Mr. Hughestedified that Atlantico
wasinitially hiredto renovde sanitation andoily-wade piping and to perform eledrical upgrales
to thepier. (TR 31:36.) He testified that“halfway throughthejob, [the Navy] gave[Atlantico]
a changeorderto replace fuel piping’ aswell andthat Atlantico had subcontrators working for
it on the pier. (TR 31:67, 32:2533:6.) With regardto Magann,Mr. Hughestestified that
Magannwashired to do “the structur& renovadion of the concretework” andthatit aso had its
own subcontractorsvho installed the new electricalpiping andreplacedhe steampiping on the
pier.” (TR 32:2024.)

With regard to whethertherewas anytype of hierachy on the pier, Mr. Hughestedified
that while Atlantico had its own contract with the Navy, Maganndictated the paceof the job and
ultimately had control of thejob. (TR 33:912.) Overdl, Mr. Hughes testified that he would
receivedirectionfrom a MagannemployeenamedRay Via regardingschedulinghousé&eeping
concerns,and moving equipment. (TR 33:1434:2.) He testified that Atlantico “had
coorination and schedulingmedings with the Navy, andif Maganndidn’'t fed like Atlantico
waskeepingup with their pace— and theyre renovatingthe surfaceof the pier sowe have to go
with them thenit be@meanissue” (TR 34:2-6.)

On the other hand,Mr. Hughes further testified at the heaing that, with regardto the
relationship betweenMagannand Atlantico while working on Pier 20, Atlantico (1) was not a
subcontactor of Magam, (2) did not submitits bills for work performedon the pier through
Magann,(3) did not clear the hiring of its employeesor subcontratorswith Magannand(4) had
a work compoundwhere its employees reportel that was separatdrom Maganns compound.
(TR 39:11:41:24,48:21-24.) At the hearing,Mr. Hughesalso acknowledgedhat it madesense
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that Atlantico had to pace its work with Magann’swork, becauseMagannwas renovatingthe
surfaceof the pier, which directly impactedAtlantico’s ability to read the portionsof the pier
where it was working. (TR 41:254313.) Mr. Hughesalso tedified that on at least two
ocasbns,Atlantico had subontractedout portionsof its contract with the Navy to Magann, i.e.
Magannwas Atlanticos subontractor during part of the project. (TR 43:1348:20.) At the
heaing, Mr. Hughestestifiedtha Atlantico contractedwith Magannto haveMagann (1) fill in
holesthat Atlantico haddrilled into the pier while repairingthefuel lines that Claimantwashired
to weld and(2) build the conaete basedor light poststhat Atlantico wasundercontractwith the
Navyto construct.(TR 43:1348:2Q)

At the hearing,Mr. Hughesalso providedtestimonyregardingClaimant’s work on the
pier. Mr. Hughestestifiedthat Claimant was specifically hired by Atlantico to weld fuel pipes
pursuantto a changeorder issuedon Atlantico’s contractwith the Navy, andthat Claimant had
been working on the fud piping job for a coupleof monthsprior to being injured. (TR 49:9
50:21,53:1-19.) With regad to Claimant'saccidenton May 9, 1997,Mr. Hughes testifiedthat
on thatday, therewereno Magann employeeson the pier. (TR 45:1746:1.) He statedtha, on
thatday, while Atlantico was working on the fuel piping, it beganto storm. (TR 34:1223.) Mr.
Hughestestified tha everyonebeganrunning off the pier and that, during tha time, he saw
Claimantget struckin the badk of his headby a four by four foot sheetof metalthat had been
blown off of the pier by thewind. (TR 34:1223.) Mr. Hughes tedifi ed tha the sheetof metal
belongedto Magann. (TR 5-8.) He testified that after Claimanthad been struck by the sheet
metal, “[h]e went down face first with his arms out by his side” and was unconsciousfor
appoximately thirty seonds. (TR 34:22-23, 35:17-21.) Mr. Hughes statedthat, thereaftey
Claimantwas very dazd andthat he noticeda “big hole through [Claimant’s] chin, and [that]
[Claimant]wasbleedirg profusay from the backof his head.” (TR 36:1-4.) He statedthat he
took Claimant to the hospitaland thereafteronly sav Claimantfor two or three morths while
Claimantattemptedo returnto work on alight-dutybass. (TR 9-23)

Testimony of Patrick Hargis

At the hearing Mr. Hargis testified that he has been employal by the United States
Marine Corps since2004 (TR 62:2225.) He testified tha, prior to 2004 he was a full-time
student. (TR 63:1-2.) Mr. Hargis further testified that in 1996 his only relationgip with
Atlanico wasthatit was ownedby hiswife. (TR 63:6-10.)

Depostion Transcript of Brickey Hughes,Jr., dated October 13,2006(CX 1)

In this case,in additionto testifying at the hearing,Mr. Hughesalso providedtestimony
by depodtion on Octoler 13,2006 (CX 1.) At his deposition,in addition to disaussing what
has already been summaized above Mr. Hughestestified regardirg several other topics.
Specifcaly, Mr. Hughes staed that, with regard to whether Magann had knowledge of
Claimant’s accident,Magann’s superintendenand project managerknew about the accident.
(CX 1-13.) Mr. Hughes explained tha, afterthe acdadent occurred,the Navy conduced a “fair
sizedinvesigation,” which involved discusgg the incident with both Atlantico and Magann.
(CX 1-13.) Mr. Hughes alsotestified tha, with regardto Parick Hargs, Mr. Hargis did not
work for Atlantico in May of 1997 and thathe did not know if Mr. Hargiswasan officer of the
comporationat thattime or whetherMr. Hargisknew of Claimant’saccident. (CX 1-22to 1-23.)
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Mr. Hughesfurther testified that he did not know for surewhat type of workers’ compensation
insuranceAtlantico caried prior to Claimant’sacident,but that he hadbeentold that Atlantico
only hadstateworkers’ compensatiomsurance (CX 1-23to CX 1-24.) Also at his deposition,
with regardto Allison Fisk, Mr. Hughestestified that his only knowledgeof Ms. Fisk was tha
sheperformedbookkespingduties for Atlantico andwasworking for thecompanyin 1997. (CX
1-25t0 1-26.)

Also at his deposition, Mr. Hughes provided additiond testimory regading the
relationshipbetweenAtlantico andMagannwhile working on Pier20. Mr. Hughestestifiedthat
Magann“had a sayso” regading whereon the pier Atlantico storel its mateials. (CX 1-15.)
He testified that, while Maganndid not haveto complywith Atlantico’s wishesregading where
materialswere stored,Atlantico had to comply with Magann’sinstructions. (CX 1-42to CX 1-
43.) Mr. Hughesexplained tha if Magann wantedAtlantico to move its mateials, Magann
would contactthe contracting officer, who would force Atlantico to comply with Magan’s
reques. (CX 1-42to CX 1-43.)

Mr. Hughes alsotestified that, eventhoudh Atlantico hadits own contractwith the Navy,
esentialy, Magannwas in chage of the project “as a whole.” (CX 1-15 to CX 1-16.)
Specifcally, Mr. Hughesstaedthathe“rememberd [Magann]beingwho [he] had to answer to
if [he] wantedto arrange somethingor coordinatesomethingtha hadto be done.” (CX 1-16.)
He tesified that to the extent Atlantico’s work impactel the structural integrity of the pier,
Magann“had a sayso” in how thework wascompletedandthe overall quality of thework. (CX
1-30to CX 1-31.) Mr. Hughesexplained tha, while it was Atlantico’s regonsibility to make
sure that its work conplied with the government's speifications “it was [Maganrs]
respongbility to police kind of [Atlantico’s] work and installationand make surethat it was
compliant.” (CX 1-30to CX 1-31.) Mr. Hughesexplainedthat this was“in everybody’sbest
interest[.]” (CX 1-31))

At his deposition Mr. Hughesalsotestified thatthe Navy held weekly meetingswith the
supervisrs of Magann and Atlantico and that at thesemedings Magannwas treatedas the
generalcontractor. (CX 1-19 to CX 1-21.) Mr. Hughes statedthat the Navy direded and
expeced Atlantico to “coordinateall of [their] efforts and evaything [they] got done with
[Magann’s]scheduleandkegy up with the pier pace” which Mr. Hughesstated, for all precticd
pumposes madeAtlantico a subontractor to Magann. (CX 1-21.) On the other hand,when
further questoned, Mr. Hughes acknowlelged that Atlantico had to coordinateits work with
Magannso that Atlantico’swork would not interferewith Magann’swork, which was a major
patt of the pier renovation. (CX 1-29.)

Correspondenceto Associat@ Regional Solidgtor’'s office from Claimant’s counsel,
dated September8, 2006,with attachments(CX 2)

Attadhedto a letter sent by Claimant’s counselto the Associatel RegionalSdicitor are
two Investigation Incident Witness Interview Summay Forms. The first form was written by
David Scot onMay 11, 1997and secondorm waswritten by Claimanton May 13, 1997.



Mr. Scottwrote:

| wasnot awitnessto the accidentbut | sawthe Magannempgoyeetake the bands
off thededing material. This hgppenedabout2:00 PM 5/807. At thetime there
wasnothing putontop of themetd to preventit from blowingaway. (CX 2-3.)

Claimantwrote:

On Friday May 9, 1997 at approximéaely 5:30 PM | wasworking on Pier 20 and
had just finished instdling somepipe to be welded. | waswalking on the pier
towards the trailer when the wind suddenlystartedblowing extremely strorg.
The next think | remembe was feeling a lot of pain and seeingblood. The
paramedics came put me in anambularce and took meto the hospital. (CX 2-4.)

Also attachedto the letter is a printout of a webpagefrom Magann’s webste, printed on
September, 2006,which states:

StructuralRepairs/Ugradeto Piers20-24

Location:
U.S.Naval Station
Norfolk, Virginia

Start Date:
October1992

Completon Date:
November1997

ProjectDescription:

Our contractto perform extensive repairs to four (4) of the mod actively used
submarine piers includel structurd repairs to piles, pilecaps, beans, slabs,
curbing, fendersystem,and replacenent of center portionsof the pier deck and
supportirg structures. Broken concrde was loadedon bargesand towed to the
Chesapeak®ay whereit was unloadel on an artificial reef ownedby the state.
In addition , mechanial work includedthe demolitionanddisposl of steampipe
insulation containing asbestosfibers, replacement of existing steam pipe
demolition, disposaland installationof new potablewater lines with associa¢d
badflow preveners, demolition of fuel lines and the replacenent of the vault
ventilation systems. After completion of the strudural repairs on Pier 23, the
Navy determinedhe existing eledrical distributionwasunsafeandthe electrical
system was redtagged and condemned. In orda to expedite this major
rerovaion, W.F. Magann Corpordion enteredinto a partneringagreemento
select a design team, work in coordination with Pubdic Works, sdect
subcontractorsandfast track the projectfrom start to finish. This projed would



havetakentwo yearsto implement and complete however all work wasdesigned
and comgetedandthe pier releasedor ocaupancyin ten months

W.F. MagannCorporationpeiformed the strudural repairs,concrée denvlition,
pile driving, fender repars, hauling concreée work, miscellaneus metal
installaton, epoxyrepars, pneumdc conaete repairs(gunite), excavation cast-
in-placeductbankspadfill and placement of brokenconaete on the reef usang
our own marpower and compaly owned equipmentincluding cranes, barges,
floatingrigs, andrequiredtug boats.

We placedover 7,000cubic yardsof conaete, repairel over40,000square feetof
caps ard beans, instdled over 350 fende piles with relaed wale structures,and
installedover 150,000linear feet of variouspipe.

Copyright 2005~ W.F. MagannCorporation
(CX 2-5)

Correspondencarom Claimant’s prior counsl to Office of Workers’ Compenstion
Programs, dated April 30,2004, with attachmens(CX 4)

Claimants Exhibit 4 includesa letter sent by Claimant’s prior coungl to the OWCP
claimsexaminerjn which Claimant’s counsel notestha it appearedhatAtlantico paid Claimant
benefts “up to theendof November 2003. Attachedto theletter areClaimants paystubsfrom
Atlanico, dated Decembe 2002 through Novemler 2003, which show that Claimant was
receiving$157.13perweekin compensation.(CX 4-2 throughCX 4-12.)

Summary of Informal Conferene and Reamommendation, dated November28,2005(CX 5)

Claimants Exhibit 5 is a LS-280 dated November28, 2005,in which the OWCP claims
examirer noted,in relevant part, that: (1) Claimantsugainedan openskull injury while in the
employ of Atlantico at the Norfolk Navd Station Pier 20; (2) Claimant had been receiving
tempoary total disability benefits from May 10, 1997 to the present; (3) Atlantico had bean
forced to go out of businessand to sell its assetsalthoughno formal bankuptcywasfiled (there
was only an agrement betwea Atlantico and its bank); and (4) while Atlantico obtainel
performane and paymentbondsfor “various projectscontinuingwith Atlantico” from Liberty
Mutual, Liberty Mutual had informed OWCP tha it at no time carried Atlantico’s workers’
compenation Longshorecoverage. The claims examine notedthatthe purposeof the Informal
Confeencewas to determine“who would continuethe Longshorebenefitsto the Claimant.”
Afterfindingthatthereappeaed to be no viableemployerand/a carrierin the métter, the claims
examirer forwardedthe caseto OWCP’sNational Office for formal review.

Attached to the LS-280 is a letter from Liberty Mutual, datedNovember19, 2003, in
which theinsurancecompairy notified OWCP that Claimant’'scas did not involve the company,
who at no time was*“the carrier for workers’ compensatioffior anyof Atlantico’s projects.” (CX
5-3toCX 5-4.)
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Also includedin Claimant’s Exhibit 5 is thefirst pageof a subcontracbetween Atlantico
and Magann. (CX 5-5.) The contract staes that the contra¢ is between Atlantico, the
contacor, and Magann, the sub®ntractor. The contractidentifies the project as involving
repairs to Pier 20 (oily waste and electricd systens repair9, and tha the owne is the
Departmentof the Navy. The contractstates that the amountto be pad is $3,850.@. The
remainderof the contra¢ wasnotintroducednto evidence.

Claimants Exhibit 5 alsoincludesa copyof Sections4 and5(a) of the Act. (CX 5-6.)

Payment of CompensationWithout Award Form, dated August 10,1998(CX 6)

The LS-206 form shows(1) the dae of accidentasMay 9, 1997;(2) the datedisability
beganasMay 10, 1997;(3) Claimant’'saveageweekly wage as$1,00471; (4) the compensation
rate as $669.13;(5) that from May 10, 1997 to Septembe30, 1997 Claimantwas paid $496
uncer the Virginia workers’ compensaéion ad and $173.13 unde the LHWCA; (6) tha
beginnhg October 1, 1997 Claimant was being paid $512 under the Virginia workers’
compenationactand$157.13underthe LHWCA,; (7) compeasaton wasfirst paid on May 10,
1997; (8) medical care and treatmentwas being providedto Claimant; (9) the Employerwas
Atlanico; (10) and that the form was signed by Mr. C. Fisk, Vice Presidentof Human
Resurces’

OWCP Report of TelephoneCall, dated June 25,1998, 0f conversation
with Atl antico’s attorney Dan Lynch (CX 7)

The reportstates,in relevant pat, tha the employer/carrierwas concedingjurisdiction,
butthatAtlantico, atthetime of injury, did nothavelongshorecoverage

Claimant’s Virginia Workers’ Compensaton Wage Chart, dated May 19,1997(CX 8)

Thechart lists theemployerasAtlantico, the date of acadent asMay 9, 1997, Claimant’s
total gross montly earnngs andperquisitesas $4,621.79andthat Claimantworkedatotd of 23

days.

Virginia Workers’ Compensation Commission Order, dated January 20,1998(CX 9)

The Ordernotesthat Claimant,who was seeking temporarytotal disaility from August
19, 1997 and continuing and Employer Atlantico had ageal that Clamant “had suffered a
compenable changein condition for his May 9, 1997 industrial acadent and that he again
beamedisabledasof August22,1997.” The Commissionetherdore enteredan award against
Atlanico andits carier, GreatAmerican Insurance Company,‘for the paymentof compensation
asfollows: $496.00perweekduring temporarytotal disability from August22,1997,basel ona
pre-injury avergje weekly wage of $1004.70, and continuing until conditions justify a

" The PresidingJudgenotesthatthe OWCPtime stampis datedAugust12, 1998. Accordingly, while the Presiding
JudgenotesthatMr. Fisk wrote 10/8/98on the form, he interpretsthe dateasAugust10, 1998rather thanOctobers,
1998
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modification thereof.” The Commissioneralso awarded medical bendits for as long as
neesary andafeeof $1,450.000 Claimant’s attorneyat thetime, StepherA. Strickler.

Virginia Workers’ Compensation CommissionAward Order, dated June 23,1997(CX 10)

This Order approvedthe parties’ Memorandum of Agreementfor the payment of
compenation underthe Virginia Worke's’ Compenstion Act. The Order is for an award of
compenation of $496.®M weekly, during incapacity,from May 17, 1997to May 22, 1997 and
medicalbendits for aslong as necessary. The Order notesthat the benefitshad alreadybeen
paidandtheawardwasfor reard purpogsonly.

Investigation Incident WitnessInterview Summary by William Joseph Fry,
dated May 13,1997(CX 11)

In thesummary, Mr. Fry wrote:

A squall dewelopedwhile placing a 10’ length of 8” steel... [illegible] line in the
... [ilegble]. The foreman, Bill Ives, told us to heal for the trailer after we
unhookedthe choke from pipe [Clamant] wasjoggingabout5 fee aheadf me
whenthe wind pickedunsecured metd deckingsheetdrom palletson the edgeof
the pier. A pieceof this deking struck[Claimant] on the left side of his head
This knocked[Claimant] uncnsciousmmediately. His armswhen limp and he
went face first to the concete pier. | went to him to help him but he was
unconsciousandmore sheds wereblowing in our directionso| left him andlaid
acrossthethree palletsof deding until theycould getsomeiron elbowsto weigh
thedeckingdown. | begarfirst aid on [Claimant]whenl arrivedatthetrailer.

In reponseto the queston of, “why wasinjured worker movedto the job site trailer?” Mr. Fry
stated:

[Claimant] wasmovedfrom the pier to preventfurtherinjury. Whenl first gotto
[Claimant] he was unmnsciousand bleedng profusdy from the left side of his
head andface. | was unable to bring him around by calling his nameor rolling
him over. Whenl arrived back at the trailer | applieda cloth, soakedwith cold
water from the cooler, to the backof his head. [Claimant] was disorientedbut
undeistoodwhenl told him to hold the cloth to theareaandapply pressire. | got
anothercloth, soakedit with cold water, and began cleaningthe blood from his
faceso | could assessis facial injuries. | continueduntil | was relieved by the
paramedc crew.

Investigation Incident Witnesslnt erview Summary by Claimant, dated May 13,1997

CX12

The Investigationindadent Witness Interview Summay by Claimantis disaussed,supra,
under Claimant’s Exhibit 2.
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Investigation Incident Wit nessinterview Summary by William Ives, dated May 12, 1997

(CX13)

In his sunmary, Mr. Iveswrote

After putting pipein [the] pipe trench we werecomingdown [the] [pier] with [a]
fork lift whenabadwind stormcameup fast with trashand dug blowing so bad
we coud not seeanything. It stated raining so the men in front of us startel
running We stoppedand after the dustclearedwe saw tha the welderwasdown
and thefitter was laying acrossboth piles of sheetmetal holding it down. Weran
over andput someheavy fittings onthemetd to holdit down.

I nvestigation Incident Witn essinterview Summary by Brickey Hughes,Jr.,
dated May 12,1997(CX 14)

Mr. Hughes, in his summay, wrote

Men finished installing pipe, they were coming off the pier when a very high
gusy wind cameoff thewater. [Claimant]was struckin thebackof theheadby a
piece of flying sheetmetal deck pan and knockedunconscious. His co-worker
Bill Fry following directly behind, ran to searetheremaning looseflying pieces
| ran over to [Claimant] and helpedhim to his fee. He wasin danger of beng
struck agan so | madethe dedsion to movehim off of the pier. He wasbleeding
profuselyin the facid area and on the side of his head. We tried to stop the
bleeding while we waited for Navd parameics They arrived [and] quickly
begantreating his wounds. Oncehe wasstablethey put him on a backboardand
loadal him in an ambulance to transrt to Norfolk geneal. | contactedhis
fiancée,stayed long enoughto secure our work area, and went to the hospital.
Note. | persondly witnessal sheet metd pieces fly clear of the pier into the
water.

Investigation Incident Wit nessinterview Summary by David Scott,dated May 11,1997
(CX 15)

The InvestigationIncident Witness Interview Summary by David Scott is discussed,
supra,underClaimant’s Exhibit 2.

Medical Report by ScottW. Sautter, Ph.D., A.B.P.N. (CX 16)

In anundatedmedica report,Dr. Sautter summaized his findings andopinion regading
Claimant’'sneurocognitivestatus. The dae of this evaluationwas December21, 2006. In his
report, Dr. Sauter staed that the purposeof the examindion was to evaluatewheher the
cognitve difficulties, personéity changs,andpogtraumaticdisorderdiagnogdby a Dr. Dondd
Holzer were relatedto Claimant’'s May 1997 injury. As pat of this examination,Dr. Sautter

-13-



reviewedseveralof Claimant’s medicd recordsandcorrespondencamong Claimant’'scounsel,

a claims representativefrom the Ohio Casualty Group, himself, and Claimant’s various
hedthcare providers. Also as pat of his examination,Dr. Sautter performeda mental status
examiration, testedClaimant’s orientdion, awarenes, sensorypercetion, and motor function.

Basedon all the foreging, Dr. Sautter wrote that his “[o]verall impressionsof neurocognitive
and emotional functioning are consistentwith a mild cognitive imparment manifestedas
reducedinformationprocessingpeedsustaned anddivided attention,aswell asimmediate and
delayedmenory.” Dr. Sautte further statedthat it “would be expectedthat he would have
additional difficulties in executive function skills of instrumentaldecision making in daily

living[,]” andthat Claimant“repat[ed] a markedlyseverelevel of depres®n, aswell as pain
complaints. Dr. Sautteropinedthat Claimant’'s“appeaance complaints,and perfamanceon

this neurocognitiveexamination may be the result of over medicaion, severe pain, severe
depessionor acombindion of theseconcens.” With regardto whetherthe foregoing prodems
are relatedto Claimants May 1997 injury, Dr. Sautterstaed, that in order to make that
asesmentheneedd information regardingClaimant’spre-injury cgpaaty.

Report of MRI Study from MRI & CT Diagnostics(CX 17)

This report,datedJuly 24, 1998, notes a history of a“43 yearold manwith work related
injury May 9, 1997 and stdus post subsequentanterior C4-5 and C5-6 discectomy with
interbodyfusion Novembe 18, 1997, now with neck andright uppe extranity symptomsfor
evduation of possibledischerniation.” Thereafterthereport states:

Impression: C4-5 postoperativechanges Reversd of lordotic curvature
realltsin relativenarowing of the centralneura canal. Bilateral
uncovertebralhypertrophycauss some foraminal narowing.
Clinical correlationis requirel.

C5-6 mild-modeatediscbulgingwith spur andbilateral
uncovertebrahypertrophy.
C6-7 mild centraldiscbulging

Radiology Resultsfrom Sentara Norfolk General Hospital (CX 18)

Claimants Exhibit 18 is comprised of the radiologyresultsfor Claimants spine,dated
May 9, 1997. Theseremrdsnotethefollowing findings:

Prevertebral soft tissuesare within normd limits. There is cervical spine
straighening but vertebral bodies, facet joints and posteior elements are well
aligned. The poserior spinousprocessof C4 is slightly deformed. This might
account for appaent splayirg of the C4-5 posteior interspace. Degeerative
changesareseen particularly at the C5-6 disc spacdevel. The cervical spineis
visualized to the C7-T1 level. The atlantodentaintervalis within normallimits.
The oblique projectiondemonstrtes facet joint hypertrophy Narrowing at the
right C56 neural foramen. There is also minimal unmvertebral joint
hypertrophy. Minimal neural foramind narrowingatthe C4-5 level on theright.

Basedon theforegoing,thefollowing impressionvasgiven:
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Impression:

1. Ceavical spinestraghtening.

2. Quedion splayng of the posterioredlementsat C4-5. Unusualalignmentof the
right-sided facet joints on the oblique projections only, likely related to
degenerativehangs at thislevel.

3. Given thesefindings and the pdient parapinal tendernss, flexation and
extensbn viewsarerecommended.

Flexationandextensionviews revealed no abnormalities.

M edical Recordsfrom Dr. F. Noel Parent !l | of Norfolk Surgical Group (CX 19)

In a medral reportdated Septenbe 20, 2002, Dr. Parentsummarzed his findings and
opinion regading whether Claimant has thoragc outlet syndrome. Basedon his review of how
Claimant was injured; Claimant's symptoms, physical abilities, medicdions, and medical,
family, andsocal histories;physial examinaion of Claimant; andreviewof Claimant'smedical
tests,Dr. Parentopinead that Claimant “doesnot have thoracicoutletsyndrome neuragenic type,
nor doesheappeato havearteial or venousthorecic outletsyndrome.

Medical Recordsfrom Dr. Gershonof Rehabilitation Medicine Conaultants (CX 20)

In a medcal reportdatedJunel0, 1999, Dr. Gershon, after summarizinghow Claimant
was injured, Claimant’smedical, family, and socid histories,symptoms,and medicationsand
the reaults of Claimant’s physical examination,opined that Claimant suffered from chronic
myofaial pain and pesistent radiaulitis. (CX 20-1 to CX 20-3.) Dr. Gershomotedthatonce
Claimant’streatmenibptionswerecompletedhe would neeal to discus with him returnto-work
issues. Dr. Gershorstatal thatat thattime it would be prematurefor Claimant to return to work
andthat“[i ]n all likelihood, [Claimant] [was] not goingto be ableto return to work asawelder.”

In aletter, datedAugust26, 1999, addresedto Dr. JonatharP. Partington,Dr. Gershm
agreedto turn overthe care of Claimant to a Dr. RobertB. Hansenwho had provided Clamant
with anindependenbpinion Dr. GashonnotedthatDr. Hansenas®sseé Claimantassuffering
from a residualC6 radiculopdhy, ocdpital neuralgiawith cervicogaic healache, a disorderel
sleeppatiern with myofascial pain and esseatial tremor, fasciculationsecondaryto root injury
andpartialRSDwith involuntarymoveaments. (CX 20-4.)

Medical Recordsfr om The Center of Pain Management (CX 21)

Claimants medicalrecrdsfrom The Centerof PainManagementdoaumentClaimant’s
treamentat the cente from August4, 1999throuch Augug 16,2006. (CX 21-1to CX 21-137.)
Therecordsdocunentthatthroughouthis period,Claimanthassufferedfrom neckandarm pain
and beenprexribed pan medicaions such as oxycodoneCR and hydrocodn/A°AP. These
records alsodocurnentClaimant’s physicallimitations.

In a Neurologcal Consultation Report, dated August 4, 1999, Dr. Robert Hansen
summaized how Claimant was injured Claimant’s symptoms,medications and pastmedicd,
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socid, andfamily histories. (CX 21-135to CX 21-137.) Dr. Hansen, as partof his evaluation,
alsophydgcally examinedClaimant. Basedon the foregoing Dr. Hansn opinedtha Claimant
appeard to havesuffered a neckinjury, which produced a herniged nudeuspulposusfor which
Claimanthad surgery on two ocasions. Dr. Hansen stated tha thesesurgerieshad “altered
[Claimant’'s]neckmechanics”andtha Claimantappeared to have“a residud C6 radiculogthy.”
Dr. Harsen further opined that Claimant had occipita neuralgia, which was responible for
Claimant’s cervicog@ic headabhes. He notad that all of “this is compoundd by disorderel
sleepl[,]” which “would tend to increasemyofasgal pan.” Dr. Hansn also staed that
Claimant’stremor appearedo be essenital andtha otherconsideations“are a formefrusteof a
complexregonal pain syndromewith involuntary movements[;] althoughDr. Hansenfurther
statedthat“l would tend to think it is morelikely myofascialpainwith supermposel tremor.”

In a letter, datedApril 5, 2000, Dr. RobertMendezindicatedtha Claimanthadnot yet
reachedmaximum medicd improvanentandthat he did not believethat Claimantwas alde to
returnto any typeof work atthat time. (CX 21-129to CX 21-130.)

On April 24, 2000, Claimant undewent fluoroscopy and receivel an intralamnar
cervical epiduralsteroidinjectionfrom Dr. Mendez. (CX 21-118to CX 21-120.)

In an office note,datedApril 24, 2000,Dr. Hansemotedthatin additionto complairing
of chranic neckand arm pain, Claimart was also complainingof sleg problemsand tinnitus
(CX 21-121.) Dr. Hansea further notedthat Claimant had an essentialtremor. He opined that
while Claimant’s neck pain and posterior headache were work relaed, none of his other
condiions (essentl tremor,sleg problemsor tinnitus) werework-related.

On May 17, 2000, Claimant undewent fluoroscopyand receivedright-sided foramind
cervical epiduralsteroidinjectionsat C5andC6. (CX 21-115to CX 21-117.)

In anoffice note,datedMay 26, 2000,Dr. Hanseropinead tha Claimant“has chronicand
persigent problens” andtha Claimant had reachedmaximum medicalimprovement. (CX 21-
111to CX 21-114.) Dr. Hansenfurther statedthat it “appear[ed] to be clear that [Claimant]
would nat be ableto return to work in a heavyduty capacityand that it would be appopriateto
obtainaFCEatthis pointto “helpwith areturnto work recommendation.”

On June 14, 2000, Claimant received two bilaterd greateroccipital nerve blocks and
trigger point injections. (CX 21-108to CX 21-110.) In thePan Managemat Opektive Report,
Dr. Mendeznotedthat“[b]y discharg, the patientwasfeding significantly improved” and that
if Clamantshowedmprovemaet, hewould conside repeding theinjecions.

In an EMG Report, datel June 16, 2000, Dr. Hanse statedtha Claimant’s nerve
conducton studies demonstratedtha Claimant suffered from “very mild bilateral median
neuopathiesatthewrist.” (CX 21-107.) He furthernoted that“thereis evidencefor anold C6
radiculopahy ontheright.”

A final reportof an MRI study of Claimant’scervicl spine, which was performel on

June24, 2000, notesthatthereare postoperativechangesat C4-5 and C5-6 anda small centrd
discprotractionat C6-7. (CX 21-105.)
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On Septembed 6, 2000 Claimant underwat facetjoint injectionsat C3-4 andC2-3 and
fluoroscopy,which were perfomed by Dr. Mendez. (CX 21-98 to CX 21-100.) In the Pan
ManagemenOperativeReport, Dr. Mendea notedthat, if Claimantachieveda “good sustained
amountof pain relief,” he would considera repeat facet join injection, otherwisehe would
considemperforming adiagnostiomedial branchfacet nerveblock in thesamearea

In an office note, datedNovembe 21, 2000, Dr. Hansennotedtha Claimanthad been
very distraughtduring his last appointmentand that Claimant was “desperagly in need of
psychobgical assistaceas he [camg to temswith [the permanenthangein his hedth].” (CX
21-96 to 21-97.) Dr. Hansenfurther opinal tha Claimant had reachedmaximum medical
improvemeniandthatit would now be appopriae to peform a FCE.

On May 2, 2001, Claimantrecaved medid brand facetnerveblocks,right side at C4,
C5, C6, andC7; fluoroscopicguidance for spinalinjection; and conscioussedation. (CX 21-84
to 21-86.) In the Pan Managenent OperativeReport, Dr. Mendeznotedthat at the time of
dischargeClaimant“wasfeding at least 40% painrelief.”

On Januay 14, 2002, Dr. Hans& opined that Claimant was a “maximal medical
improvement,although[he] [would] always attemptto relieve [Claimant’s] pain further.” (CX
21-68t0 21-69.) Dr. Hanserthereforerecommendethatit wasanappropriatdime to peforma
FCE ard further recommaded that a vocationalasgssmente peformed after the FCE was
completed.

On March 21, 2002,Diane Medley, NP prescibed that Claimant do no heavylifting, do
light mediumactivities, andavoid prolongediexion and extensiorof hisnedk. (CX 21-65.)

In a letter datedJunel2, 202, Dr. Hansen statedthat he believedClaimantat thattime
was at maximum medi@l improvemen, unlessDr. Parent,who was evaluatingClaimant to
detemine whetherthere was a vascularcontributionto Claimants pan, reporteda significant
problem. (CX 21-60.) In the letter, Dr. Hans@ noted that Claimant had had a FCE that
suggestd work restictions. Dr. Hansenconcludedby statingthat he believed*it would be
appopriateto procea with vocationd evaluationwith an intenttowardlocatinga suitablejob”
for Claimantandthatif sud anevaluationwasobtained,t would bereviewed by himself, a Dr.
Partngton,andthe“therapy networkwho performedhe FCE.”

In a Medical EvaluationReport, datel August2, 2004, Dr. Hansennoted that he has
treaed Claimantsince August4, 1999 and that Claimantsuffers from a medicalcordition that
causegain. (CX 21-52to CX 21-54.) Dr. Hansenfurther notedthat Claimant’spainfrequerly
reached a level of sewerity that would likely affect Claimant’s concentration/memoryand
distractibility and that Claimant’'s pan and/or fatigue resultsin periods of incapaday (i.e.,
inability to performin awork setting) Dr. Hansenalso staed that Claimantwould not be ableto
work full-time at anylevd of exertion dueto his disablingpain thatincreagswith activity and
his pain related concentration, memory, and mental efficiency problems With regard to
Claimant’'sfunctiond capaity, Dr. Hansemotedthatthis type of assesmentis perfamedby a
physical therapistratherthanby his office. (Seealso CX 21-56 to 21-57 (letter datedAugug 2,
2004).)
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In a letter to Claimant’s counsel,daed October 18, 2005, Dr. Hangn reported his
findings from his exaninaion performedthatsameday. (CX 21-24to CX 21-25.) In hisletter,
Dr. Hansemoted Claimant’smedical historyand history of treamentwith the Center He noted
thatClaimant’s treatnentincludeduseof longactingopioids In his letter,Dr. Hanenexpresed
thefollowing opinions:

In sum [Claimant] continuesto suffer from neck pain that historically resulted
from his injury in 1997. Thereis no “cure” for this. We are in a situationof
ongang chranic painmanagementHe hashad reponseto treatmenin thatthere
is areductionin his pan when he takes medicdion as scheduled. Prently, he
reports thatthereis a40to 50%dropin his pan.

| amstill of the opinionthat[Claimant]requiresBotulinum injection. The spasm
and resticted motion in his ned is not going to regpond to medicdion treatmen
His restictedmotionis, in fad, quite striking.

Anotherissueis of his ability to returnto work. He hasa surgically fused neck. |
do not believe that it is possiblefor him to returnto work at his previous job,
which was performirg constructionwork. As statedin my 8/2/04 letter, this
limitaton would be pemanent. A formal assesnentof functiond capacitiesvas
not done,asthisis beyord the capailities of this office. Asmentionedalsoin my
8/2/04 letter, this could be doneby meansof a physicd therapyreferral for an
FCE.

Medical Recads from ThomasMoran (CX 22)

Claimants Exhibit 22 is an Operdive Report, daed June 25, 1999, written by Dr.
ThomasMoran,which documatsthat Claimantreceiveda cervicalepidural steroidinjection.

Medical Recordsfrom C. Greene Clini cal Psychologid (CX 23)

Claimants Exhibit 23 is the last page of a medicalreportby a C. Greene Ph.D. In his
report, datedNovembe 27,2000,Dr. Greenanadethefollowing diagnosis:

Diagnoss (Pe DSM-IV):

I 296.22Major DepressiveDisorder-Singe-Moderate

[ Deferred

[I: Headachegjeckpain,degaeraive disc disease tingling and numbnesin
hisarms.

IV:  OccupationbProblems,EconomicProblans

V: GAF=50 (current)

Basedon the foregoing, Dr. Greere recommendedindividual thergy to assist [Claimant]with
his depgessionandadjustmat issues.”
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Functional Capacity Evaluation (“FCE”) Summary Report performed by the Spats
Therapy and Industrial Medicine Center (CX 24)

Claimants Exhibit 24 is a Fundiond Capacity Evduation (“FCE”) SummaryReport
producedby SportsTherapy and Industrial Mediane Center. Basedon the FCE, which was
performedoveratwo day period (Januay 30 and31, 2002),it wasrecommededthat Claimant
could functon at “a LIGHT MEDIUM phydcal demand level sdely and productivdy with
padng andguardingof extreme devided posturesand positions.” The reportfurther notedthat
Claimant “does not demonstratethe ability to effectively med the critical demandsof his
cudgomaryenployment in referenceto the Dictionaty of OccupationalTitles for Welder.”

M edical Recordsfrom Dr. Jonathan Partington of Neurosurgical Specialists Inc. (CX 25)

Claimants Exhibit 25 is comprisal of medical records dated June 16, 1997 throuch
October 11, 2002. The records doaument that Claimant was being treated for a chronic
intermittentright C6 radiculopathyseandaryto his hemiateddisc. Claimant’smedica records
alsocontain severalradiology reportswhich notethe progressn of Claimant’'scondition (CX
251410 CX 25-15andCX 25-17to CX 25-18.)

In a letter datedJuly 14, 1997, Dr. Partingtonnoted tha he had placed Claimant “in a
courseof physial therapy” in aneffort to treatClaimant’scondition. (CX 25-5.)

Thereafterjt wasdeternined that Claimantnesdel an anteriorcervical discectomy with
interbodyfusion, which was performed by Dr. Partingon on Novembe 18, 1997. (CX 25-9 to
CX 2510.)

In a radiology report dated Decembea 15, 1997, a Dr. George H. Christian, notedthe
following:

Thereareno old films avalable for compaison. Threeviews revealevidenceof
a prevous interbodyfusion a the C4-C5 and C5-C6 levels. The alignmentis
good Thereappearsto be fusion apparentlyat the C5-C6 level and possbly
inferiorly at the C4-C5 level. | seeno malalignment. Slight reversa of the
normal lordoticcurvaure is sea. Thebonyplugs arein goodposition.

(CX 25-11.)

In a letter, datedJanuay 6, 1998, addressedto Claimant’s prior attorney StephenA.
Stiickler, Dr. Partington expressed,in relevant part, that basel on an August 22, 1997
examiration of Claimant, he opined that Claimantwas totally disabledfrom working and tha
Claimant’sdisablity was related to thework injury which he sufferedon May 9, 1997. (CX 25
12to CX 25-13.)

On May 20, 2002, Claimant undewent a cervicd myelogram. (CX 25-20.) In a pos-
myelogranrepot, a Dr. CaraBonawitz expressedthe following opinion:
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1. No evidence for cervicad spine stenosis. Neural foramina appear
predominantly patent without foca herniation or grossnerve root impingenent.
Spinal fixation hardwae with osseougusionof C4 throudh C6.

2. Apparentdefectin the posterioraspet of the bony canalfor the left vertebral
artery just distal to the left C6 transpéicular screwwith somebony irregularity
medialto this. Thisis of uncetain significanceand the saew doesnot appea to
extenddirectly into the canal for the vertebralartery itself. The distal aspectof
the screwsatthe moresuperior levelsappearto havea morelateralcoursewithin
thefacets.

(CX2521to CX 25-22.)

In aletter datedJune?, 2002,addressé to a Dr. JamesLockwood, Dr. Partingtan noted
that Claimantconinuedto havenedk andarm complants of unclearetiology. (CX 25-25.) In
his letter, Dr. Partingon further expressedhat he did not believe Claimantwould bendit from
more spind surgeryandthat“[ijn aneffort to be complete,”’[he] [had] referredClaimantto Dr.
Noel Parentfor evaludion of possiblethorecic outletsyndromé.

In aletter datedOctoberll, 2002,addressd to Kelly Curran,who wasthe rehabilitation
nurse handing Claimant’s claim, Dr. Partington,expresedthat he agreedwith the permanent
physical restictionstha wereoutlinedin Claimant’'sfunctionalcapaity evaluation. (CX 25-23
to CX 25-24.) Dr. Patington further expresse that Claimant was cgpable of paticipating in
vocatioral rehabiltationand that Claimanthadreachedmaximum medicalimprovement.

Medical Recordsfrom Southeastan Neurology Group (CX 26)

Claimants Exhibit 26 is arecad, dated August4, 1999,of Claimant’sinitial visit at the
SouteastermNeurology Group. The recordnotesthat Claimant’s man symptomsat that time
wereneckpain,ash&y am, headahe in themorning anda heavyfeeling in theright arm after
working. Therecordaso notes how Claimantwasinjured, Claimart’s medicationspastmedcal
history, pastoperations(bone graft at C4, C5, and C6 in November1997 and titanium plate
implantedat C4, C5, andC6 in November 1998), social history, family history,anda review of
systems.

DISCUSSION

Causalrelationship betweeninjury and employment

In Universal Maritime v. Moore, the Fourth Circuit Court of Appeals set forth the
respectiveburdensof proof for claimantsand employerswith regardto claimsarising unde the
Act. Universal Maritime v. Moore, 126 F.3d 256, 262, 31 BRBS 119, 122-23 (CRT) (4" Cir.
1997). In that case,the Court noted that the Act provides a claimant with a presumption of
covergeif thatclaimant“allegds] (1) aninjury or death (2) thataroseout of andin the course
of (3) his maritime employment.” Id. at 123. Thus,if the Claimantsucessfully egablishes
these elementsof a prima facie clam, the burden of production shifts to employe. Id.
Accordingly, if “employer doesnot offer subgantial evidenceto rebutthe presumption,... the
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presumptiorprovidedby § 20 will entitlea claimantto compensation.® Id. (citing Del Vecchio
v. Bowers,296 U.S. 280, 284-85 (1935)). Converselyjf Employer“offer[s] evidencesufficient
to justify denal of a claim, the stautory presumptiorifalls out of the case’and does not remain
asevidencethatis weighedin finding facts” Id. (citing Del Vechio v. Bowers,296 U.S. 280,
286(1935))

In this case the PresidingJudge finds that Claimanthasestablisheda prima facie claim
and therefore is entitled to invocaion of the Section 20(g presumption. As prevously
discused,Claimanthas allegedthat he wasinjured on May 9, 1997,while working asa welder
on Pier 20 of the Norfolk Naval Base, when a piece of airborne sheet metd struckhim in the
bad of his headduringan unexectedstorm. Claimanthasfurtherassertedthathe corntinues to
this day to experiene physicd problans and pain as a result of that accident In this case,
Claimant’'sallegatiors are supportedby the uncontadided testimonyof Claimant (TR 54:22
60:25) and Mr. Hughes (TR 29:18-54:18; CX 1); the unoontradictedwritten staements of
Claimant(CX 2 and12), Mr. Hughes(CX 14), Mr. Fry (CX 11),andMr. Ives(CX 13); and the
uncontadictedopinionsof Dr. Gershon(CX 20-1 to CX 20-3), Dr. Hansa (CX 21-24to CX 21-
25,CX 21-52t0 CX 21-54,CX 21-121, CX 21-135to CX 21-137), andDr. Partington(CX 25
12 to CX 25-13), aswell asthe othermedicalevidenceof record (eg., CX 17). Accordingly,in
this case,it is presuned tha Claimant’s condition is causédly related to his work-related
activitieson Pier20. Moreover, in this case,the PresidingJudge notesthatthereis no evidence
of recordthat rebutsthe statutorypresumption’ Accordingly, the PresidingJdudge finds that
Claimanthasestablishedha his currert head, neck,andright arm conditionis causallyrelated
to hisemployment

Nature and extent of disability

The Fourth Circuit Coutt of Appeals has statedtha “[ijn orde to makea finding of
pemanentisability, theremustbe substantiabvidence thatthe conditionallegedto be disabling
has reaché maximum medical improvement.” Universal Maritime v. Moore, 126 F.3d 256,
263 31 BRBS 119, 124 (CRT)4" Cir. 1997)internal citations omitted). In this case the
Presding Judgefinds tha Claimantreahed maximum medicalimprovement on May 26, 2000,
which is the earliestdate on which a physician(Dr. Hansen)opined that Claimant’s problems
were chronic and persistat and tha Claimant had reachedmaximun medical improvement.
(CX 21-111to CX 21-114.) Moreove, the Presiding Judgefinds tha subsquentto May 26,
2000, the medical evidence of reword, as summarizedabove, edablishes that Claimant’s
condiion hasnot improved. Accordingly, in this cas, the PresidingJudgefinds that Claimant
hasedablishedby a prepondeance of the evidene that he became permanentlydisabled, asa
result of his work-related injury, on May 26, 2000.

Having establshedthe naure of Claimant’s disability, the Presidng Judgemust now
detemine the extentof Claimant’sdisability. In the Fourth Circuit, in orderto determinethe

8 The Court noted that “[w] hile substantiakvidencerequires ‘more thana merescintilla,’ it is only ‘such relevant
evidence as a reasonablemind might acceptas adequateto sypport a conclwsion™  Universal Maritime v.
Moore 126 F.3d 256, 262,31 BRBS 119, 123 (CRT)4" Cir. 1997)quoing Richardsonv. Perales 402 U.S. 389,
401 (1971)@Quoting Consoidated Edisonv. NLRB, 305 U.S.197, 229(1938)).

® The Presidng Judge notesthat includedin the medical evidencein this caseare referencesto other medical
problernrs from which Claimant suffersthatarenot work-related. (CX 21-121.)

-21-



extentof Claimants disability, the Presiding Judgemustconsder the evidenceof recad in light

of a shifting proof schene. Moore, 126F.3d at 264,16 BRBS at 124. Initially, Claimantmusgt

edablishthat heis incgpable of returningto his prior employment. Id. Thereafter,'the burden
shifts to the enployerto provethatthe claimant is not totally disabledby presnting evidenceof

otha jobs that are available in the relevant geographic marke for which the claimant is

physicaly andeducdgiondly qudified.” Id. (internalcitation omitted). To satisfy this burden,

the employermust demonstrateéha a rangeof jobs exids that is reasonably avalable and can

realistically be secure andperformedby the disablel claimant. Lentzv. Cottman Co., 852F.2d
129 21 BRBS 109 (CRT)(4™ Cir. 1988). If the employe establisheghat suitable alternate
employments available,the burden then shifts back to the claimant to show that he diligently

tried andwasunableto secureemgdoyment. TransStateDredgingv. BenefitsReviewBd., 731
F.2d199,201-02,16 BRBS 74,76 (CRT)(4th Cir. 1984).

After reviewing the evidenceof record,the Presidng Judgefinds thatthe uncontadicted
evidencein this case which includesClaimant’'sown testimony, severalphysicians’ opinions,
andthe FCE, clearly establisheghat Claimanthas been and continuesto be unable to perform
his regularwork asawelde. (TR 57:19-58:13;CX 20-1 to CX 20-3; CX 21-24 to CX 21-25;
CX 21-111to CX 21-114;CX 21-129t0 CX 21-130;CX 24; CX 25-12to CX 2513; CX 2523
to CX 2525.) Theefore the burden is on the employer(3 to establishthat thereis suitable
altemae empbymentavailable to Claimant. In this cas, thereis no suchevidencean therecord.
Accordingly, the PresidingJudgefinds that Claimant,subsguent to his accident,hasbeenand
contiruesto betotally disabledasaresult of his work-relatedinjury.

Responsibleemploye

Section 4(a) of the Act sds forth who shall be liable for payment of a Claimant’s
compenationbenefitsunderthe Act:

Every employershdl beliable for and shall securethe payment to his employees
of the compensatin payableunde sections 7, 8, and 9 [33 USC 8§ 907, 908,

909]. In the caz of an employe who is a subcontrator, only if such
subcontractoffails to secue the paymentof compensaon shall the contrador be

liable for and be requiral to secure the payment of compensation. A

subcontractorshall not be deemed to have failed to secure the payment of

compensationf the contractor has providedinsurancegor such compensatiotor

the benefitof thesubontractor. 33 U.S.C.904(a)

Initially, the Presding Judgenotes thatthe uncontradictedvidenceof recordedablishes
thatAtlanico is, at leasttechnially, Claimant’s employer. At the hearing,Mr. Hughestestified
that Atlantico hired Claimant to weld fuel lines for the Pier 20 renovationproject. (TR 49:9
50:21, 53:1-19.) Mr. Hughes further testified that he himself worked for Atlantico as a
superinendenton the pier, and Claimant testified at the hearingthat he received directionfrom
Mr. Hughes. (TR 30:1231:2;60:1518.) Moreover,on morethanoneoccason, Atlantico, who
throughNovenber2003was paying Claimantbenefitsunderthe Act (CX 4), hasacknowledgd
that Claimantwasworking for the companywhenhewasinjured on May 9, 1997. (CX 6, 7, 8,
9, 10.) Additionally, the PresidingJudgefurther notes that, in this cas, neitherAtlantico nor
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any other party to this proceedinghaschallengedAtlantico’s statusas Claimants actud, albeit
pethapsnominal, employe.

Accordngly, in this casethe remainingissue to be decidedis whether,notwithstarding
the fact that Claimantwasenployed by Atlantico, at least in the technical senseMaganncanbe
held liable for the payment of Clamant’s benefits unde the Act as Claimant’s statutoy
employer In this case the patties haveproposedwo different theories under which Magann
may be foundliable for the paymentof Claimant’'s LHWCA benefits the Director and Claimant
arguethat Magannis the stautory employer in this ca® becaise at the time of Claimant's
injury, either (1) Claimant was working as a borrowed employeefor Magannor (2) Atlantico
wasworking asa subcontrator for Maganm°

With regardto the first theory of liability tha has beenpropo®d in this case,the
Presding Judgenotes tha the Fouth Circuit Court of Appealshasrecognizedhatthe borrowed
servantdoctrinemay be applied to LHWCA claims. Whitev. Bethlehem Steé Corp., 222 F.3d
146, 149 (4™ Cir. 2000)noting, in a case involving Section5(a) of the Act, that “[w]hen the
borowing employer posssases ... authoritaive direcion and control over a particularad, it in
effect becomesthe employer” andtha “[ijn that situation,the only remedyof the emdoyeeis
throughthe LHWCA”). In Whitev. BetHehemSteelCorporation the Courtstatedthata “person
canbe in the generé employof one company while at the sametime beingin the partiaular
employof another'with all the legd consejuencesof the new relation.” Id. (internal citation
omitted).

In White, the Courtnotedthatin orde to determinewhetheranindividua is anemploye
of an allegedemployer the Suprene Court hasstatedthat a court “must inquire whoseis the
work beingperformed... by as@rtainingwho hasthe power to controlanddirectthe servantsn
the performanceof theirwork.” Id. (citing Stardard Oil Co.v. Andeson 212U.S.215,221-22
(1909)polding that wherethe gererd employerselected the plaintiff, paid his wages,and had
the right to dischargehim for incompeency, the plaintiff wasnot a borrowed employeeof the
stevalore,eventhough the plaintiff obeyedthe signalsof the stevedae’s gangma, in timing the
raising andlowering of case%f oil; the SupemeCourtnoted that“whenonelarge generawork
is underdkenby differentpersonsdoing distinct parts of the sameundertaking there mug be
co-opeation andco-ordindion, or therewill be chaos”’and thatthe “giving of the signalsunde

19 The Presidig Judye notesthat Maganris counselhasasseted in its postheaing reply brief thatthe court should
not addresClaimant’s argumenthat he wasa borrowed enployeeof Magann. (MagannReply Br. 2.) Magann’s
counselassets that Claimants counselat the heaing staed that Claimart was not alleging that Magann was
Claimant’'sactual employerandthat Magannrelied on this statemehin presentingts case. (Magann Reply Br. 2.)
Yet, after reviewing Claimants counsel’sstatementthe Presiding Judge finds that he disagreeswith Maganris
counsel. (TR 22:1523:22.) Overall the Presidng Judg finds that, while theredoesappearto be someconfusion
betweenthe pariesregarding the useof thetermsactualemployer ard stattory employer,the Presding Judgefinds
that Claimant’'s counsel at the hearingwas merly stating that Claimant was not alleging that Magann was
Claimant’'sactwal employer,in the techncal senseasdiscus®d supra The Presiding Judgefinds that Claimant’s
counselwasnot statingthatMagannmight not be Claimants primary employer underthe borrowedservantdoctrine
at thetime his injuries occured. Moreower, the Presidirg Judge finds thatMagann’sdecsionnot to call awitnessat
the heaiing was not motivatd by its relianceon Claimant’s counsel’'s statemenat the heaing. Rather the withess
washot called at the hearingbecauseas Maganns cownselstated the witness’s"testimonywould be cumulative to
Mr. Hughes”and there was no needto call him. (TR 6117-19.) Accordingly, the court will consder whethe
Magannis a borrowingemployer andtherefoe liable for the paymert of Claimants bendits underthe Act.
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the circumstancesf this casewas not the giving of orders,but of informatian; andthe obedience
to those signals showedco-operdion ratherthan subordinationandis not enoughto showthat
there hasbeena changeof mastes”))( specifically decliningto adoptthe Fifth Circuit’s nine-part
inquiry becaus the “authoritative direction and control inquiry will more efficiently resdve a
plaintiff's borrowedservant staus than a ninefactor balancing cdculus”). The Cout further
notedthat, with regard to this determination,the Suprene Courthas emphasizedthe importance
of ‘distinguish[ing betwesnauthoritdive diredion andcontrol,andmete suggestiorasto details
or the necessarygoopeation.” Id. (citing StandardOil Co., 212 U.S. at 222). Moreover,the
Court noted that the “authority of the borrowing employer does not haveto extend to every
incident of an enployeremployeerelationsip; rather,it needonly encompasghe servant’s
peformane of the paticular work in which he is engagd at the time of the acadent. Id.

(internalcitationsomitted).

In White, the plaintiff, worked for twenty-six yearsfor C.J. Langenfelder & San, Inc.
(“L angenfelder”), which was in the businessof renting construction equipmentand the
employeesvho operded thatequipmenmto othercompaniesincluding the defendanBethlehem
Steel,Corporation(“Bethlenem”). Id. at 148. In this case,notwithdanding the fact tha there
was, at one time, a contad between Langenfelder and Bethlehem which stated “that
Langenfeldemwould maintain ‘exclusive diredion, supervision[and] control’ over its workers”
which allegedly “continuedto governthe parties’ relationshipat the time of the incident in
question[,]"the Courtfoundthat the plaintiff wasa borrowedemployeeof Bethlehem.Id. The
Court specifically noted tha the contract did not chang the true nature of the relaionship
betweenBethlehem and the plaintiff, and that the “overwhelming weight of the undispute
evidencein this casé showel tha Bethlehem“maintainedauthoritdive directionand contrd”
over the plaintiff, who in actual prectice workedjust as thoughhe were a Bethlehememployee
Id. at 150. Specificdly, the Coutt nated that the plaintiff was supevised by Bethlehemover a
twenty-six yearperiod;was assigred to the shipswherehe would work by Bethlehemwaspad
his wagesandinsurane premums by Bethlehemin passthroughform; and could effectively be
fired by Bethlehemwho couldexclude him from thejob site. Id.

In this case, after reviewing the evidence of record, the Presiding Judge finds that
Claimantwas not underthe authoriteive diredion andcontrol of Magain when he wasinjured
on May 9, 1997. Overall the uncontradicted evidencen this caseestdlishes that (1) Claimant
wasonly supervisedy and receved diredionsfrom Atlantico’s supeaintendentMr. Hughes (TR
60:15-18; CX 1-34); (2) thewelding work beingperformedby Claimantpursuanto the cortract
betweenAtlantico and the Navy wassolely the work of Atlantico (TR 31:37, 32:2533:6,49:9
50:21, 53:1-19; CX 1-34); (3) Pier 20 was owned by the Navy (CX 5-5); (3) Claimant wasnot
paid by Magann,eitherdiredly or indirectly in passthroughform (39:11:41:24,48:21-24); (4)
Magannwasnotinvolvedin Atlantico’s decisionto hire Claimant(39:11-41:24,48:21-24; CX 1-
29 to CX 1-30); and (5) when problemsarose on Pier 20 betwe@ Atlantico and Magam
regardiry storing mateials or scheduling, they were relved, albat apparetly in Magann’s
favor, by navyrepresentativewho hadthe authorityto force Atlantico to complywith Magann’s
requess (TR 34:2-6; CX 1-21,CX 1-42to CX 1-43). Moreover,in this casethereis no evidence
that Maganncould effedively fire Claimant by either forcing Atlantico to fire Claimant or by
excludingClaimantfrom Pier20.
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Furthernore, while it is truethatMr. Hughes’ hastestifiedthat, essentialy, Magaan was
Atlanico’s generalcontractor for the Pier 20 renovation the PresidingJudgesfinds that the
specific examplesthat Mr. Hughes provided at the hearingand at his depaition do not, in
actuality, demonstrate that Magann and Atlantico were involved in a contractor
(Magann)/subcoméctor (Atlantico) relationship. In this case the PresidingJudgenotesthat Mr.
Hughestestifiedthat Maganndireded wherematerials would be storedon the pier, setthe pae
of therenovation,and“kind of” madesuretha the renovationwork, including work performed
by Atlantico, compliedwith the government’sspecifications.(TR 33:934:2;CX 1-16,CX 1-19
to CX 1-20,CX 1-30to CX 1-31,CX 1-42to CX 1-43) Yet, the PresidingJudgefurther notes
that with regad to the fad that Magan apparatly setthe pae of the renovation, Mr. Hughes
acknowledgedhat Atlantico had to comply with Magann’s schedule in order to be able to
perform itsownwork. (TR 41:2543:13,CX 1-29.) Moreover,in this case,thefact thatMagam
had a say in where materials would be stored on the pier is logical in view of the fact tha
Magannwas, as Mr. Hughes acknowledgd, performinga mgor portion of the pier renovatio
(overall rehabiliation of the pier). (CX 1-29.) Additiondly, the fact tha Magannapparently
reviewed Atlantico’s work, at least to the extentthat it impaded the integity of the pier, to
ensure that it complied with the government’s specificationsis also logicd under the
circumstancessinceerrors made by Atlantico could clearly directly impactMagann’sown work
on the pier. Indeed,underthe circumgancesof this case,whereAtlantico’s work could greatly
impactand possiblyimpedeor setbak the work of Magann the PresidingJudgefinds that the
interactions between Magann and Atlantico, asdesribed by Mr. Hughes reflect nothingmore
thanthe parties’pradical needto coordinatevarious aspectsof the pier renovationso that chaos
would notensue.

Overal, basedon all of the foregoing findings, the PresidingJudge finds that Claimant
was neither directly nor indiredly (through Atlantico) unde the authoritative direction and
contol of Magannwhen hewas injured. Indedl, in this case the evidenceof recordreflectstha,
atleastwith respecto repaiing thefuel lines pursuantto Atlantico’s chang order, Magannwas
actually servng as Atlantico’s subcontador. (TR 43:1348:20; CX 5-5.) Accordingly, after
considenng all of therelevant evidence of record,the Presding Judge finds thatMagannwasnot
aborroving enployerin thisinstance

Finally, with regardto the se@nd theory propcsed by Claimantand the Director, the
Presding Judgenaotes tha the rule for deeermining when a genega employerwill be held
secondary liable under Sedion 4(a) of the Act is setforth in the Benefits Review Board’s
(“Board”) decsion Boyd v. Hodges& Bryant 39 BRBS 17 (2005). In Boyd which involvesa
claimfalling within thejurisdiction of the FourthCircuit, the Boardstated:

A generalemployerwill be hdd se@ndarily liable for workmen’scompensation
when the injured employeewas engagedin work either tha is a subontracted

fraction of a large project or that is nomally conductedby the general

employer’s own employeesrathe thanby indep@dentcontradors.

Id. at 19 (citing Director, OWCPv. National Van Lines, Inc., 613F.2d972,986,11 BRBS 298,
316(D.C.Cir. 1979) cert.denied, 448U.S.907(1980)). The Boardfurtherstaedthat:
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[S]ection 904(a) premises liability on a finding that the principal is subjectto
some contractualobligaion, which it, in turn, passd in whole or in part to the
subcontractor.*** The LHWCA distinguishesbeween employerswho are
ownes and those who are geneal contractors working under contractual
obligationsto others.

Id. (citing Sketoev. Exxon Co., USA 188 F.3d 596, 59899, 33 BRBS 151, 15254 (CRT) (5"
Cir. 1999),cert.denied, 529U.S. 1057(2000).

In Boyd the claimant’s husbandworked for Hodges & Bryant (*H&B ), a plumbing,
heding, andair condition company. Id. at18. In this casetheclaimantallegeal thather husbarml
was exposedo asbestoswhich contributedto his death, while performing a job for H&B at a
building being renovaed by Newport News Shipbuilding(“NNS”), which wasin the busines®f
building ard repairing ships. Id. “NNS was joined to the ca® as a potentially liable gener
contacor under Sedion 4(a of the Act.” Id. In affirming the administrativelaw judge’s
(“ALJ") determination that NNS was not a generalcontrador, the Board statedthat the ALJ
propaly found that NNS was the owner of the building being renovaed and was not under a
contracual obligationto renovae the building. 1d. at 19. The Boardtherefae notedtha this
was not a “two-contractsitugion” like in cags such as National Van Lines Id. at 19-20
(internal citation omitted). The Board further notedthat the ALJ “rationally found that there
[was] no evidencethat NNS [was] in the business of renovatingbuildings or that NNS’s own
employeesisuallyperform[el] thistype of work.” Id. at20.

In this caselike in Boyd thereis no evidenceha Magannhadany contractualbobligation
to perfom the fuel line repairwork beng completel by Atlantico on Pier 20, for which Claimant
was specifically hired. Indeed, Mr. Hughesat the hearingand at his depositon tedified that
Atlanico hada sepaatecontra¢ with the Navy to performthefuel line repairson Pier20. (TR
31:3-7, 32:25-33:6,CX 1-34.) Thus,Magann clearlywasnot obligatedundera formal written
contractto performthefuel line repais.

Moreover,in this case the PresidingJudgefinds tha the evidencas insufficient to prove
that Magann and Atlantico otherwise entered into a contractor (Magann)/subcontactor
(Atlantico) relationshipby either tadt or explicit unwrittenagreenent. Indeed,asjust discussed,
the PresidingJudgefinds tha Magannhad no actual power to authaitatively direct and control
Atlanico’s work on Pier 20. Moreover,thereis no evidencein this casethat Magannhad any
involvementin the Naw's dedsion to awardthe fuel line repair work to Atlantico underthe
changeorder. Additiondly, the Presidng Judgenotesthat, while the webpagefrom Magann’s
webste statesthat “Magann Corporationentered into a partneringagreenent[presumablywith
the Navy] to select a design team work in coordindion with Public Works, select
subcontactors,andfasttrack the [Navy renovation]projed from startto finish” andthat as part
of therenovation Magam denplishedfuel lines andinstalledover 150,000linear fed of various
pipe,the webpae doesnot stateeither that Magannwasthe only gened contra¢or working on
the job or that Magannperformed - or wasotherwse taking creditfor - repaiing the fuel lines
or anyof the otherwork compleed by Atlantico.** (CX 2-5.)

" The Presiding Judge notesthat Magann’swebpagealso mentionsthat steampipes, potablewater lines, and the
vault ventilation systemwere replaced. Accordingly, it canna be presumedhatthe fuel linesreplacedby Atlantico
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Notably, both Atlantico and Magann had subcontractorsworking from them on this
renovaton. (TR 32:0233:6.) Indeed, the evidence establishesthat Atlantico actually
subcontactedout a portion of its work underthe fuel line replacenent changeorderto Magann.
(TR 43:13-48:20;CX 5-5.) Therdore, at leag with repectto the work beingperformedunde
the changeorder, Magannwas Atlantico’s subcontractor. Accordingly it cannotlogicdly be
said that the work beng peformed by Atlantico was a subcontrated portion of a cortractual
obligation owed by Magann to the Navy or that Atlantico’s work on the pier constitutel a
contracted portion of Magann’s regularbusness tha wasnormally conductedoy Magam’s own
employees.Thus,underthe circumstancesof this cas, the Presding Judgefinds that Atlantico
wasnot a subcontractoof Magannwith regect to the fuel line repar work beingperformel by
Claimantpursuanto thechargeorder.

Accordngly, in this casg the Presiding Judgefinds that Magannwas not Claimant’s
statutoryemploye. Rathe, as discussedn detail above the evidencein this caseestablishes
that Claimant whosework-related adivities were directedand contwolled by Atlantico, wasan
employeeof Atlantico atthetime of his work-relaedaccident.

ORDER

Therefore,for the reasonsset forth in the foregoing discusgon, it is ORDERED that
Claimant’sclaim for compensaion underthe Act is herebyGRANTED.

Itis FURTHERORDERED tha:

1. Employer Atlantico shall pay Claimant disability benefitsat a rate of $66980 per
week for temporarytotd disability from May 10, 1997to May 22, 1997 and August
22,1997throuch May 25, 2000and permanentotal disability from May 26, 2000 to
the presentandcontinuing

2. EmployerAtlantico is entitled to a creditfor anyandall compenston alrealy pad.

3. Interestat the rate specified in 28 U.S.C. 8§ 1961 in effect when this Decisionand
Order s filed with the Office of the District Diredor shall be paid on all accrued
benefitscomputedfrom the date eatr paymentwas originally dueto be paid. See
Grantv. Portland Steedoiing Co., 16 BRBS 267 (1984).

4. Employer Atlantico shall furnish medicalcare to Claimantpursuant to Section 7 of
theAct.

are includedin the 150,000linearfeetof variouspipe that Magannstatesthatit installed Moreover,the Presiding
Judge further notesthat Magann’swebsite provideslittle evidenceof the true natureof the relaionship betveen
MagannandAtlanico in light of otherhighly probative evidencethathasbeenpresrtedin this cae. See Whte v.

Bethlehen Steel Corp., 222 F.3d 146, 150 (4™ Cir. 2000)(finding that an expired contractstatng that the actual
employer retaned contol of the plaintiff, who the actualenployer providedto the defendahemployerto opemte
constructionequipment,did not changethe true natue of the plaintiff’ s relationshipwith the defendanemployer,in

light of overwheéming evidencdn thatcasethatthe plaintiff wasactuallya borronedemployee).
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5. All computationsre subjedt to verificationby the District Director.

6. Claimants attorng/ shallhave30 daysto file his attomeyfee petitionandEmployets
counsekhallhave20 days, after receiptof thatpetition, to file objectionsthereto.

DAS/mam
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SO ORDERED.

. S
Danel A. Sano, Jr.
AdministrativeLaw Judge



